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“We stand on the threshold of a new era in the 
history of the long and fruitful collaboration of 
administrative agencies and reviewing courts. 
….To protect [fundamental personal interests in life, 
health, and liberty] from administrative arbitrariness, it 
is necessary, but not sufficient, to insist 
on strict judicial scrutiny of administrative 
action….When administrators provide a framework for 
principled decision-making, the result will be to 
diminish the importance of judicial 
review by enhancing the integrity of the
administrative process.”

- Judge David Bazelon (1971)



Courts in the 1970s “began to subject agency 
action to much more stringent review,” but by 
the 1980s court had taken “a more pro-agency 
stance,” as exemplified by Chevron v. NRDC.

Still, Judge Wald saw the “uneasy partnership” 
between the judiciary and the administrative 
state as having remained “remarkably 
unchanged” over the years. 

She saw ”an unavoidable and irreducible 
tension” between judicial deference to and 
scrutiny of agency action continuing long into 
the future, “no matter how many procedural 
alterations and doctrinal shifts we endure.” 



Key Questions

Was Bazelon right that judicial review 
would grow less important as EPA 
“enhanc[ed] the integrity” of its work? 

Or was Wald right and basically things 
would remain “unchanged,” with an 
inevitable, if “uneasy,” tension between 
the courts and the agencies?



Outline for Today’s Lecture

1. Why is it important to understand 
more about EPA rulemaking 
litigation?

2. How often have EPA rules been 
challenged in court over its first 50 
years?

3. How has EPA fared in court over 
these rule challenges?

4. What might explain the trends?
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How often are EPA rules 
challenged in court?



“Eighty percent of 
what the agency 
does is finally 
decided either in a 
negotiated or formal 
court decision.”

William Ruckelshaus
EPA Administrator
1970-73, 1983-85





And ever more….
“[S[eemingly every company fights new EPA regulations in court.”  

(Atlantic, 2020)

“[A]lmost every major EPA rule has been challenged in court.” 
(Congressional Research Service, 2017)

“One source estimated that in the 1980s, about 80 percent of the 
EPA’s rules were subject to litigation, and described the EPA as 
‘embattled and embroiled in litigation, threats of litigation and 
expressions of general dissatisfaction on the part of all of its 
outside constituencies—industry, environmentalists, and state 
government.’”                                         (Rubinstein Reiss, 2011)



What Does the Research Show? 
Much, Much Less Litigation.
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Appellate 
Decisions / 
EPA Rules 

(1970-2019):

~ 10% 
Average: 10.8% Average: 9.8%

No statistically significant 
difference ….



How do EPA rules fare 
once challenged in court?



Three Measures of 
EPA Victories

Total slam-dunk wins     
(on every issue in a case):   

~ 50%

Wins by issues raised:
~ 70%

Judicial votes for EPA:
~ 60-80%



Implications & conclusion



Overall observations and implications
• Judge Bazelon’s prediction of a declining importance in 

judicial review of agency rules does not seem to have held 

• Judge Wald’s notion of continuity over time seems consistent 
with the roughly constant rate of EPA rules that are 
challenged over time and seemingly stable success rates in 
different time periods

• But Judge Bazelon’s theory—and his emphasis on agencies 
improving the “integrity” of their internal processes—seems 
likely to explain the observed equilibrium



Conclusions

• Law is dynamic
• Judicial review doctrine does give opportunities for courts to restrain EPA, and it 

will only likely continue to do so, but there are also lots of reasons why the
government wins in court too

• Good staff work and good lawyering when developing regulations is important

• What might the future hold?
• I have no crystal ball, but the history might suggest that law will remain open for 

EPA to regulate on many issues, provided it continues to do its homework
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